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EDITORIAL NOTES 


THE EXAMINATIONS for attorneys’ and counselors’ licenses at the last 
October term of the Supreme Court of this State, which were not finally 
reported upon until about the first of December, are said to have resulted 
) in 159 candidates for attorneys’ licenses being accepted and 194 rejected, 
* and that out of 104 candidates for counselors’ licenses only 30 passed. 
We cannot recall that such a poor showing ever occurred before, nor 
that so many applications for admission to the Bar have been made at 
any preceding term. Many present students would like to know just what 
made up the bulk of the failures, but this, of course, is never published. 
One thing seems certain, and that is that the increase in Law Schools 
and attendance thereat mean a constantly increased number of appli- 
cants for the Bar. In the older days when young men had to give up 
four years of time in a lawyer’s office, receiving nothing for wages in 
that office or out of it, it was chiefly those whose parents could afford to 
take care of their ambitious sons for that period who thought of becoming 
_ lawyers. We venture also the assertion that a greater percentage of 
' such students passed the (then) oral examinations than present ones 
the written ones, and were better prepared to really practice law. In 
other words, more of them in actual count reached the high rungs of 
the ladder of success than, according to any known prospects, any class 
of to-day is likely to do; although it is fair to add that one reason for 
this is in the changed conditions for success. Now young lawyers seek 
admission into law firms already existing and, if they succeed in making 
a fair living therein, are content to remain near the ladder’s foot. There 
are also now, as was not the case formerly, specialties in the practice 
which require only one line of application to serve attorneys in the spec- 
ialty chosen. and the all-around lawyer, fully grounded in the fundamental 
principles of jurisprudence, is naturally becoming a scarce practitioner, 
and may in the near future become as extinct as the Dodo. 





While on this subject we have been interested to note the report 
recently made by the New York Bar Committee to Chief Judge Cardozo 
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of the New York Court of Appeals. It detailed the conditions existing 
which impelled one of the Bar Examiners to quit his office “in disgust.” 


“As a rough test of their educational background, we asked many of 
the applicants simple questions on American and English history and 
government. A large number had never heard of “The Federalist’ or 
of Bryce’s ‘American Commonwealth.’ Some were unable to name a 
single member of the present Cabinet, a single United States Senator 
from any State, or any English Prime Minister, and many could name 
only Secretary Mellon from among the Cabinet, and from among the 
Senators only Senator Wadsworth. The Chairman of the State Board 
of Examiners tells us that of the 1,208 candidates who took the Bar Ex- 
amination in June, 1926, stated on their papers that Alexander Hamilton 
was a President of the United States. One man thought the Magna 
Charta was a naval exedition. Two stated that Gladstone was one of 
our early Presidents. A number stated that the Articles of Confedera- 
tion were a constitution of the Confederate States.” 


Of course it may be argued that the Law Schools did not make 
these candidates so ignorant, and possibly none of them had been to 
such a school; and it is further to be argued that every applicant for li- 
cense at the Bar should have a college education. Certainly it ought to 
be ascertained by all Examining Boards if an applicant has a broad 
knowledge of his country and State, their great men and their history; 


should understand the use of good English and the significance of all 
commonly-used English words as well as law terms; but evidently the 
young men examined in New York as stated above did not know what 
an intelligent, old-fashioned American boy used to know before he was 
18 years of age, much less 21. Fortunately the older lawyers of the 
country generally are alive to the importance of advancing the require- 
ments for an attorney’s license so as to make it impossible for either the 
ignorant or the characterless young man to be admitted to the Bar, and 
we in New Jersey must not lag behind. We have advanced, and the last 
showing proves it, but have we advanced enough and in the right direc- 
tion? 





Not only at the Bar but in all kinds of public offices we need men 
of good standing, fine abilities, perfect trustworthiness and a proper am- 
bition to serve the public for the public’s good. Men who desire office 
for only the money in it, and who, having a fair salary, press the Legis- 
lature or municipality they serve for an “increase in wages,” and then soon 
another increase, etc., should be got rid of as soon as practicable. Worse 
even than this is the appointment of men to office by the Governor or 
other appointing power because, and only because, of his politics. Of 
the latter there is too much of it in every State, and New Jersey furnishes 
no exception. It would not do to specify, but we know, and our readers 
know, of appointments in various positions in State, county and city, 
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made only for political ends. We are led to speak of this at this 
particular time—although it is not a new thing just beginning to happen 
—by a conversation within the past few weeks with a bright, able, well- 
known and conscientious lawyer of this State, who, in effect, said this: 
“Do you know, and if so why not comment, on the fact that the District 
Courts in this State have come, more than ever, within the sphere of 
politics ? Appointments are made not to suit the Bar and not from the view 
of merit, but from the supposed usefulness of the appointee—past some- 
times, future also—to his political party.” We replied that actual knowl- 
edge of the matter we did not possess, nor do we. We do know, how- 
ever, of appointments during a few years past, both above and below 
that of District Court Judges, which, from our point of view, must have 
been based on something less fundamental than inherent capacity and 
proved efficiency. As to the public at large the remark we have fre- 
quently made heretofore still applies, that it does not care one picayune 
what may be the politics of a Judge on the Bench, or of the Prosecutor 
of the Pleas, or of the Clerk or Surrogate or Sheriff of the county, or 
of a Chosen Freeholder, or other important official in a State—barring 
that of members of Congress, where, unfortunately, politics must have 
some play—as compared with the integrity, capability and unsel- 
fish efficiency of the office-holder himself. 

The Newark “Evening News,” which is usually careful of what it 
says of appointments to office, in speaking of New Jersey judicial posi- 
tions (which also applies to many minor positions), recently said, on its 
editorial page, this: 

“Partisanship has no place in the picking of individuals for judicial 
positions. Mediocre men are not wanted, either. There is enough of 
them on the Bench already. The State has raised judicial salaries so 
as to make them attractive for those qualified by training and tempera- 
ment to administer justice. Governor Moore has practically a wider 
field from which to select Judges, therefore, than any of his predeces- 
sors, and there can be no good excuse for lowering the standard of our 
Courts. He should be prepared to meet the test that now comes to 
him near the close of the first year of his administration.” 

It will be a long day before this as a fixed sentiment is imbedded 
in the minds and hearts of all participants in politics, but it can come 
none too soon. 





If Germany has not fully come to its senses yet, in discovering all 
of the good results in the abolition of the Kaiser, it is at least beginning 
to understand the difference between the cost of the Hohenzollern min- 
istry and that of a Republican-Democracy. Where people used to be 
assessed $10,000,000 annually to maintain the Royal heads of the State, 
the Presidency this year is to cost only $226,000. Under the monarchy 
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before next December, when, we hope, that, somehow, it will have heard 
pretty fully from the whole electorate and revise its rules. 





The sweeping decision of the Supreme Court of this State rendered 
Jan. 26th last, in the case of State v. Bolitho, was so much to the point 
in all its findings, that it is recommended to be read by every young 
attorney. It shows how it is possible for over 100 specifications of 
error to be put into an appellate criminal brief, but only to find a Court 
of Appeal brushing every one aside as unfounded in law or in fact. Mr. 
Justice Parker well understood the law when he tried this important 
case, and Mr. Justice Kalish found no flaws in his procedure, or in that 
of the Attorney-General, or of the Assistant appointed by him to secure 
and try the indictment. Perhaps it is well the appeal was taken, as 
some points of law not recently before our own high Courts, as well as 
various others which are fundamental, are now clearly stated, and most 
likely put beyond peradventure. 





Another decision, this time by the Chancellor, speaking for the Court 
of Errors and Appeals, referring to what may not be put into law or 
equity briefs, should also be read and inwardly digested by young law- 
yers. After quoting from a brief which declared “the hostile attitude 
of the trial Court,” and that “the whole attitude of the Court was that of 
prejudice against the defendant,” the Chancellor said: “The language 
in the brief is not only an affront to the Judge of the Circuit Court, to 
whom it is directed, but also to this Court, wherein the aspersion on 
the Court below is exploited in the written argument. The law on this 
subject is entirely settled.” And the brief was ordered to be “suppressed 
and not preserved with the printed record of the case.” 





AN ABLE WESTERN LAWYER ON CRIMINAL TRIALS 


[Some time last year we read in “The American Law Review,” the excellent 
law periodical published in St. Louis, an address, or article, by that wide-awake 
lawyer of Little Rock, Ark., Mr. George B. Rose, entitled, “Why Justice Limps in 
Pursuing Crime,” a portion of which we intended to publish, but it was overlooked. 
It seems fitting now to quote from«&t what has impressed us with its common- 
sense view of modern criminal trials —Epiror]. 


In the ancient common law, the jurors were selected from those 
nearest to the place of the crime and best informed as to the facts. The 
idea was that the neighbors would know more about the character of 
the defendant and the nature of his offense than anyone else, and were 
best suited to pass upon his case. 

In some way, which I have never seen explained, the rule has be- 
come established that a jury must be composed of persons who have 
formed no opinion as to the guilt or innocence of the accused. In most 
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of the American commonwealths a juror is held to be disqualified if, 
in consequence of reading a newspaper or in any other way, he has formed 
an opinion. Wherever that absurd rule exists, there can scarcely be a 
conviction of a notorious criminal. There are innumerable crimes com- 
mitted which so shock the conscience of the community that every one 
of intelligence reads the details, and reaches a conclusion in his own 
mind. The result is that no one is qualified to sit upon the jury except 
people of the most ignorant and stupid character; and the juries are 
composed of men whose judgment is absolutely worthless, and of knaves 
who have gone upon the jury, perjuring themselves for the purpose of 
turning the defendant loose. In the numerous States where this absurd 
rule prevails, the trial of a conspicuous criminal is only a mockery. 

There is nothing more exasperating than the waste of time in the 
empaneling of a jury. You frequently read in the papers that weeks 
are wasted before a jury is selected. Counsel are allowed to interrogate 
each juror as to every event in his life, from the date of his birth to 
the hour of the trial, and to inquire into his opinions on every subject. 
This is a shameful waste of the public time and money. 

The jury should be empaneled by the Court. It can make the neces- 
sary investigation, and, if counsel want particular questions asked, they 
should appeal to the Court to put them. What the counsel for the de- 
fense ordinarily wish is not a fair jury, but one which will acquit the 
defendant, however guilty he may be. The Court could, in an hour or 
less, empanel a jury which would do evenhanded justice. 

The requirement of a unanimous verdict enables one coreupe or 
perverse juror to defeat justice. It would not do to permit a mere ma- 
jority verdict, because that would render all discussion amongst jurors 
unnecessary, and there is nothing so conducive to a right conclusion 
as free and full discussion. If, however, nine jurors could render a 
verdict, there would still be a necessity of discussion, and the difficulty 
of finding a man who would perversely or dishonestly hang a jury would 
be greatly increased. 

No one can observe the trial of criminal cases in the State and Fed- 
eral Courts without being struck by the greater efficiency of the latter 
tribunals, and the vastly greater proportion of convictions. This is due 
to two causes: (1) The permanent tenure of Federal Judges; and (2) 
their freedom to instruct the jury upon the facts. 

The greatest defect in our criminal administration is in the provision 
contained in the Constitutions of most of the States, that the Judge 
shall not instruct the jury upon the facts, but only upon the law. This 
reduces him to a mere moderator, who sits upon the Bench, and enun- 
ciates some general rules of which the jury are utterly incapable of 
making an intelligent application. 
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mony, the Court should select one or more competent experts, have 
them make the investigation, and their report should be the only expert 
evidence in the case. Of course, witnesses could still testify as to any 
facts throwing light upon the question of the defendant’s sanity or 
other matter involved in the report of the experts. 

Section 2177 of Crawford & Moses’ Digest of Arkansas Statutes 
provides that when a case is taken to the Supreme Court, that tribunal 
may “enter such judgment upon the record as it may in its discretion 
deem just.” 

This is an admirable statute, of which our Court has never suffici- 
ently availed itself. It gives the Court the power to do substantial ius- 
tice, regardless of all technicalities. When a criminal case comes be- 
fore it, and it is apparent that the defendant is guilty, but that errors 
have been committed in the trial, the case should not be sent back to be 
tried again; but the Court should ignore the errors altogether, and enter 
such judgment as the conduct of the defendant has rendered proper. 

Instead of doing this, in almost all cases, the Court remands the 
cause for a new trial; and after such a reversal it is almost impossible 
to secure a conviction. The idea gets abroad that the Supreme Court 
has decided for the defendant, and that to prosecute him further is in 
the nature of a persecution. I think that if the records were examined, 
it would be found that in nine cases out of ten a reversal by the Supreme 
Court is practically the end of the case. Therefore, the Court should be 
exceedingly reluctant to reverse for any mere technicality, knowing, 
as it does, that its action will result in allowing the criminal to go scot 
free. If the Court would only exercise the power given it by the statute 
and enter such judgment as the evidence justifies, it would render a 
priceless service to humanity. 

The absurd lengths to which the Courts go is well illustrated in the 
recent case of Lane v. State, 168 Ark., 528. The Court held that the 
evidence established the defendant’s guilt beyond peradventure, and yet 
it reversed the case because one of the jurors entered the box with the 
same conviction which was entertained by the Supreme Court after read- 
ing the evidence! 

It is the general belief of enlightened thinkers that our rules of 
evidence, which have remained substantially unchanged for centuries, 
are too narrow, and stand in need of revision. However that may be, 
it is certain that their application in criminal appeals is most unfortunate. 
The practice is to set the verdict and judgment aside if any incompetent 
evidence has crept in, on the ground that it may possibly have misled 
the jury. The rules controlling the admission of evidence are so numer- 
ous, filling many volumes of textbooks and thousands of volumes of re- 
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ports, that no Judge can carry them all in his mind, so that in many 
cases testimony which our law brands as incompetent will be admitted, 
with the result of a reversal that is usually the end of the prosecution. 
In their zeal for the protection of the defendant the Courts too often 
forget that the public are also entitled to be protected. 





CRIME COMMISSIONERS’ VIEWS IN MINNESOTA 


[The January number of the “Minnesota Law Review” published the full re- 
port of the Minnesota Crime Commission, occupying 75 printed pages. The Com- 
mission (assumedly for the Legislature, although the origin of it is not stated) 
gave a very large number of “Recommendations,” with comments upon them. Inas- 
much as the whole question of the prevention, detection and punishment of crimes 
is one being considered in various quarters in this State and in nearly all the States, 
we publish the summarized recommendations as given at the close of the report, 
notwithstanding that a few of them do not exactly fit our present Court and other 
arrangements as to criminal procedure. They can at least be thought of by those 
interested, although now too late to have any considered by this year’s New Jersey 
Legislature.—Ebirtor]. 


1. DETECTION AND APPREHENSION OF CRIMINALS. 


There is need for better organization of the machinery for the de- 
tection and apprehension of criminals, to cope with the modern develop- 
ment of crime. To that end we recommend: 

The creation of a central State authority to codrdinate the work of 
peace officers, to furnish them State assistance and to continuously en- 
deavor to secure their greater efficiency. 

The creation under this central authority of a State Bureau of 
Criminal Identification and Investigation. 

The establishment of quick means of communication between the 
central authority and local peace officers throughout the State, prompt 
report of all serious crimes to the central authority by local peace officers, 
and the immediate communication and broadcasting of such information 
by the central authority to local officers. 

This central authority to employ such reasonable number of trained 
investigators as may be necessary to supply local peace officers and Prose- 
cutors with expert assistance to follow the trail of serious crimes. This 
does not contemplate the establishment of a State Constabulary or State 
Police. 

This central authority is to be empowered to arrange for police 
schools for the training of peace officers in their powers, duties and mod- 
ern methods of detection. 

That all peace officers have the power to fingerprint and to take 
other necessary measurements of persons arrested for felony, or found 
with concealed firearms, burglary outfits, etc., believed to be maintained 
for unlawful purposes, without waiting for conviction. 
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2. CRIMINAL PROCEDURE 
We recommend : 

That the right of the County Attorney to dispense with indictment 
by a Grand Jury, and to commence a prosecution by an information filed 
by him, be extended to include all cases where the maximum punishment 
is twenty years (now ten years) in State Prison. 

That, whenever possible, informations and indictments against re- 
peaters be drawn under the second offence statute. 

That the Court shall have power to amend informations and indict- 
ments as to all matters not affecting the substance of the offense charged. 

That in the discretion of the Court, those jointly indicted may be 
tried jointly—as in U. S. Courts. 

That if the defendant fails to take the witness stand in his own be- 
half, the County Attorney and the trial Judge have the right to comment 
on that fact. 

That the State have the right to reply after argument of the defend- 
ant’s attorney to the jury. 

That where on appeal the Supreme Court finds that the evidence 
does not sustain conviction for the offense for which the defendant was 
convicted, but does sustain a lesser degree of the same offense, that 
Court shall have the power to reduce the sentence accordingly and dis- 
pose of the case. 

That dilatory pleas and motions for new trial after conviction be 
expedited, and that the time for taking an appeal and for perfecting an 
appeal to the Supreme Court be shortened. 

That bail bonds and the real estate owned by the surety be listed 
and indexed by the clerk of the District Court; and that bail bonds be 
more vigorously prosecuted in case of forfeiture of bail. 

We approve the proposal made by members of the Bar of Olmsted 
County to extend terms of Court so that the trial of important criminal 
cases may be had at any time. 


3. PUNISHMENT, PARDON AND PAROLE 


We believe there should be mgre adequate and effective punishment 
of the graver offenders, and that there should be greater difference than 
at present between the punishment of first and minor offenders on the one 
hand and repeaters, gunmen and mental defectives with criminal tenden- 
cies on the other. We therefore recommend: 

The repeal of the statute of 1917, which permits the trial Judge to 
fix a maximum sentence less than the maximum fixed by the statute. 

The fixing by law of a minimum sentence for all offenses, and in all 
cases where no minimum is now fixed, that the minimum time for felony 
shall not be less than one year. 
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The repeal of the statutory allowance for good time while in prison. 

That on a second conviction for felony the minimum punishment 
shall be twice the minimum for first conviction. 

That on a fourth conviction for felony, unless a fixed term is pro- 
vided by statute, the maximum indeterminate sentence shall be for life. 

That the minimum penalty for felony in case a gun is used in the 
commission of the offense, be five years. 

We recommend that the conduct of a drunken driver of an automo- 
bile resulting in injury to any person, be made a distinct felony if the 
circumstances are such that the crime would be manslaughter had the 
injured person died. It is now only a misdemeanor. 

We recommend that the power of the Court to suspend sentences he 
restricted, so that no sentence be suspended in any case where a gun or 
other dangerous weapon is used in the commission of the offense. 

That no sentence be suspended in any case where the offender has 
been previously convicted of a felony in this or any other State, and that 
the Judge before passing sentence procure such report as is practicable 
of the record of the offender and particularly a report from the State 
Bureau of Identification. 

That the power of a trial Judge to modify or remit a sentence after 
commitment be abolished. 

We further recommend that there be no power to parole a person 
sentenced for a felony until he shall have served at least the minimum 
sentence provided by statute. 

That there shall be no discharge of a convict by pardon or parole on 
condition that he go into another State, except to the authorities of that 
State or after notice to the authorities of that state. 

That the State shall maintain a medical expert in mental diseases 
who shall be consulted before any convict shall be pardoned or paroled, 
or discharged before the expiration of the maximum of an indeterminate 
sentence, to the end that it may be determined whether the applicant 
can be released with safety to society. 

That the function of the Board of Pardons shall be confined to such 
cases as do not come within the jurisdiction of the Board of Parole. 

We recommend that the Board of Parole be constituted as follows: 

Three (3) members, of whom one, the chairman, shall give full time 
to the duties of his office; two citizen members appointed as now pro- 
vided by law. 

That the chairman shall be the most capable and experienced man 
whose services can be obtained. That he shall have the superintendence 
of all parole agents and probation officers of the State. That he be the 
advisor of the Board of Pardons and of trial Judges when desired. 

That the name of the Board of Parole be changed to Board of Pun- 


ishments. 
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4. ReEcorps AND PUBLICITY 


We believe that publicity of record of all criminal proceedings is 
of the highest importance, to the end that the light may be thrown in 
at all times, and we recommend: 

That a public record in writing be made of the nolle or dismissal 
of an indictment or information, giving the reasons therefor. 

That a public record in writing be made of the acceptance of a plea 
of guilty of an offense less than that charged, giving the reasons therefor. 

That a public record in writing be made of each suspended sentence, 
giving the reasons therefor. 

That a public record in writing be made of the parole or discharge 
of any person from any penal institution in the State. 

That all peace officers be required to keep a record of reports of 
crime, of warrants for arrest and the execution of them, of arrests and 
of the disposition made by them of the persons arrested. 

That County Attorneys keep records showing all proceedings in crimi- 
nal cases handled by them, and files of all papers necessary to show a 
full history of the case. 

That clerks of Courts be required to keep a complete record and 
file showing every step in every criminal case, and of every bail bond and 
of the action taken thereon in case of forfeiture of bail, and 

That reports be made by these officers in such manner as to give their 
proceedings proper local publicity. 

That annual reports be made, by all officials dealing with crime or 
criminals, to a central State authority, who shall summarize, interpret and 
publish the facts for the enlightenment of the people of the State and 
for the guidance of the Legislature and the Courts. 





IN RE PUBLIC SERVICE ELECTRIC AND GAS CO. 


(Board of Public Utility Commissioners, Feb. 10, 1927) 
Gas Rate—Fixed Minimum Charge Per Month 


In the matter of the proposed adjustment of rates in the Public 
Service Electric and Gas Company, Gas Department, by adding thereto a 
fixed minimum charge. 

Mr. E. W. Wakelee and Mr. George H. Blake for the Petitioner. 

Mr. W. C. Asper for Weehawken. 

Mr. William F. Vosseller for the City of Plainfield. 

Mr. Frederick J. Gassert for the Town of Harrison. 

Mr. Romulus P. Rimo for the City of Trenton. 

Mr. Gustav A. Hunziker for the Township of Little Falls. 


THE BOARD: The Public Service Electric & Gas Company filed a 
schedule of gas rates proposed to become effective with bills rendered after 
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January I, 1927, covering consumption from December meter readings. 
This schedule is identical with that now in effect and filed with the Board 
April 1, 1924, with the following exception: 

“Minimum Bill—The customer to guarantee a minimum bill each 
month of $1.00 per installation or per meter. Effective with bills ren- 
dered after January 1, 1927, covering consumption from December meter 
readings.” 

The Company’s rate schedule has not included, heretofore, a minimum 


charge. The proposed collection of such charge was made the subject 
of a hearing of which notice was given to the municipalities served by 
the Company. At the hearing testimony was submitted to the effect that 
the monthly cost with respect to each customer’s account, meter and 
service pipe (exclusive of the use of any gas whatsoever) is 87.5 cents. 
This cost includes the interest on the investment and the costs involved 
in removing and resetting meters, repairs and maintenance, superintend- 
ence, meter reading and other miscellaneous charges. It represents an 
expense to the Company, although no gas is consumed through the services. 

It is claimed that the increased revenue expected to be produced 
from such minimum charge is comparatively negligible, being less than 
three-quarters of one per cent. of the total revenue; that the principal 
object sought by the petitioner is not to obtain additional revenue but to 
obviate the needless cost of installation and maintenance of service pipes 
and meters where the same are not usefully employed, and that the ex- 
pense of maintaining meters and services of this kind, not now being paid 
by the customers causing the same, is detrimental to the interests of 
other customers and creates an improper discrimination. 

No testimony was submitted at the hearing in contradiction of that 
offered by the company. The Board has received, however, a number of 
letters protesting against approval of the minimum charge, and its atten- 
tion has been directed to communications to the public press in which 
the proposed change has been criticized as unjust and unreasonable. 

While objections made in this manner are not part of the record of 
the formal proceeding, it seems to the Board to be proper to refer to 
them. If the objectors are correct and the charge would be a burden 
unjustly imposed upon the user of small quantities of gas, it should not 
be permitted. The weight of authority is, however, against such con- 
tention. The principle on which a minimum charge is based has been 


stated as follows: 


“In every service there is a certain constant expense in each in- 
dividual service which justifies a relatively high minimum charge for 
any service at all, but becomes relatively inconsiderable as the service 
rendered increases in amount. This is peculiarly true of such separated 
services as the domestic services. Every householder that the service 
company equips itself to supply with water, gas, electricity, or tele- 
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phonic connection, involves not only a very considerable additional capi- 
tal charge but a very considerable regular expense. It is, therefore, 
altogether justifiable for the Company to protect itself against this cost 
by the establishment of a minimum charge.” (Wyman on Public Ser- 
vice Corporations, Vol. 2, 1248). 


This principle has been upheld by the Courts in cases where the rea- 
sonableness of a minimum charge has been challenged. A case in point 
is that of State ex. rel. Weise v. The Sedalia Gas Light Company (34 
Mo. App. 501). In this case objections similar to those made to the 
Board were urged before the Court. It was contended that the gas 
consumed was all the Company had a right to charge for; that it must 
measure it itself; that the consumer was not required to furnish means 
to measure it, nor to pay for the use of such means, and that a charge 
of $1.25 per month in all cases where the consumer used less than 500 
feet of gas in any one month was unreasonable, unjust and oppressive. 
The Court sustained the Company, holding: 

“Tt is a matter of common knowledge that to furnish the gas at hand 
for the very small or nominal consumer requires the same lay out in the 
way of a meter, periodical inspection and repairs with weekly or monthly 
inspections that is required of very large consumers. The same invest- 
ment and the same care and oversight is required where the gas monthly 
consumed shall not exceed ten cubic feet or even one cubic foot as where 
the amount may be 10,000 cubic feet.” 


A minimum charge of one dollar per month has been in effect for 
many years applying to electric customers of the Public Service Electric 
and Gas Company. In connection therewith the Board, on January 16th, 
1912, filed a memorandum which dealt with the reasonableness of the 
charge. In this, the Board stated the object of the minimum charge as 
follows: 


“First. It is an attempt on the part of the Company to prevent the 
mere curiosity-seeker, who has no real need for service, from imposing 
on the Company a burden involving expense, for which it would receive 
no adequate compensation unless a minimum charge was made. 

“Second. It is an attempt to obtain from each customer an amount 
approximating the average cost to the Company for such service as it 
must render whether any electric current is used or not.” 

The reasoning which would uphold a minimum charge for electric 
service would apply with equal force to a minimum charge for gas. 

The Company cannot be denied a rate which will compensate it for 
all operating costs and afford a reasonable return on the value of its 
property. It is evident that if a meter is installed and no gas is used, 
or the quantity is so small that payment therefor does not pay the costs 
incurred for the particular customer, the loss must be made up by the 
revenue obtained from other customers of the Company. While in any 
one year this might be absorbed and not affect the rate structure, it is 
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apparent that many customers carried at a loss over a term of years, 
would result in either an increase in the unit price for gas or prevent a 
reduction in rates. In either event, the customers who had been paying 
their shares of the costs of operation would lose an advantage to which 
they would be fairly entitled. 

Giving due consideration to all the facts, the Boards is of the opin- 
ion that, subject to qualifications stated hereafter, the minimum charge 
is just and reasonable; that it will eliminate undue discrimination in the 
classification of rates and the Board will approve the same. 

In this connection it should be recognized that meters have been 
installed for customers under a rate schedule which did not provide for 
a minimum charge. Among these are many whose bills have been less 
than the proposed minimum. It seems to the Board that the customers 
of the Company are reasonably entitled to sufficient notice to admit of 
those who do not desire to continue under the minimum charge discon- 
tinuing service before the charge is applied. 

The Board, therefore, will place as an effective date for the appli- 
cation of the minimum charge the bills rendered in April, following the 
March meter readings. This will afford time for the Company to no- 
tify its customers that a minimum charge is to be made effective, and for 
those who do not believe the opportunity to obtain, during a month, a 
small quantity of gas is worth the minimum charge, to notify the Com- 
pany to remove the meters from their premises. 

The rate as filed provides for a guarantee of a minimum bill each 
month of $1.00 per installation of meter, without conditions. Instead of 
approving this charge as filed, the Board will fix as just and reasonable 
charges the following: 

1. A minimum charge of one dollar per month where but one 
meter is installed at a premises. Where more than one meter is installed 
at the same premises, a minimum charge of fifty cents per meter per 
month for each additional meter installed on such premises for the same 
customer supplied through the same service. 

2. That where a customer requests that service be discontinued for 
a period of at least one month, or more, the minumum } charge shall be 
waived during such period. 

3. That where a customer requires the service for a limited period 
only, a reasonable charge may be made for the work of connecting and 
disconnecting the service at the beginning and end of the short period. 

4. Rules and regulations concerning service, and all information 
in regard to rates and rate schedules, shall be available to the present 
or prospective customer. 

The minimum charge is part of the rate schedule, and should be in- 
corporated with it, whenWer it is compiled for examination by the public. 
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The charges hereby fixed shall become effective with bills rendered 
in April, following the meter readings in March. 

Upon notice to the Board by the Company that charges as fixed 
herein will be accepted and applied as stated, the Board’s order suspend- 
ing the minimum charge submitted by the Company will be revoked. 
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(Board of Public Utility Commissioners, Feb. 15, 1927) 
Railroads—Rental and Trackage Rights for 999 Years 
In the matter of the application of the Central Railroad of New Jer- 
sey, the Pennsylvania Railroad Company, and the Perth Amboy & Wood- 
bridge Railroad Company for approval of an agreement dated January 1, 
1924, relative to rentals, trackage rights and sale of lands in Perth Am- 
boy, Middlesex county. 
Mr. W. A. Barkalow for the Central Railroad Company of New 
Jersey. 
Mr. John A. Hartpence for the Pennsylvania Railroad Company and 
the Perth Amboy and Woodbridge Railroad Company. 


THE BOARD: The Central Railroad Company of New Jersey, the 
Pennsylvania Railroad Company and the Perth Amboy & Woodbridge 
Railroad Company petition for the approval of an agreement, dated Janu- 
ary Ist, 1924, relative to rentals and trackage rights over the Central Rail- 
road Company of New Jersey in Perth Amboy by the Pennsylvania Rail- 
road Company between Woodbridge Junction and the north shore of the 
Raritan River, and conveyance of property of the Perth Amboy & Wood- 
bridge Railroad Company to the Central Railroad Company and property 
of the Central Ralroad Company to the Perth Amboy & Woodbridge Rail- 
road Company. Hearing was held at Newark on February 3rd, 1927, at 
which testimony and exhibits were presented by representatives of the 
Companies. 

On January 2nd, 1888, an agreement was executed between the Central 
Railroad Company of New Jersey and the Pennsylvania Railroad Company, 
which agreement in January, 1893, was modified, whereby the Pennsyl- 
vania Railroad Company for a period of ninety-nine years is permitted 
to operate its engines and cars over ‘the portion of the Central Railroad 
Company of New Jersey between Woodbridge Junction and the north 
shore of the Raritan River in Perth Amboy. Subsequent to the date 
of the original agreement the Perth Amboy & Woodbridge Railroad 
Company, which is controlled and operated by the Pennsylvania Railroad 
Company, acquired a strip of land paralleling the westerly right of way 
line of the Central Railroad Company of New Jersey for the: purpose 
of constructing a separate connection from the Perth Amboy & Wood- 
bridge Railroad at Woodbridge Junction to the tracks of the New York 
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& Long Branch Railroad at the north end of the Raritan River Bridge. 
The proposed connection has not been constructed. 

On May 17th, 1922, the Board directed the Central Railroad Com- 
pany of New Jersey to eliminate the grade crossings in the City of Perth 
Amboy at Market, Smith and Washington streets, and New Brunswick 
Avenue, by depressing the tracks. The change of track grade, reloca- 
tion of tracks and construction of additional facilities necessitates the 
use of the property of the Perth Amboy & Woodbridge Railroad Com- 
pany, also property of the Central Railroad Company of New Jersey 
located at Woodbridge Junction. 

The agreement of January Ist, 1924, submitted as Exhibit P. 1, 
entitled “Agreement between the Central Railroad Company of New 
Jersey, the Pennsylvania Railroad Company, the New York & Long 
Branch Railroad Company and the Perth Amboy & Woodbridge Rail- 
road Company,” contains provisions pertaining to rentals, trackage rights 
and terms of sale of the properties. The agreement of January Ist, 1924, 
which supersedes the agreement of January 2nd, 1888, as modified, pro- 
vides for the continuance of operations by the Pennsylvania Railroad 
Company over the tracks of the Central Railroad Company of New 
Jersey between Woodbridge Junction and the north shore of the Raritan 
River for a term of nine hundred and ninety-nine years, unless sooner 
terminated by mutual consent. 

As the Perth Amboy and Woodbridge Railroad Company will not 
require its property for the purpose originally contemplated, and the 
property of the Central Railroad Company of New Jersey is necessary 
for proposed track connection in Perth Amboy from the Central Rail- 
road to the Perth Amboy & Woodbridge Railroad for operation of north- 
bound trains of the Pennsylvania Railroad, the Board will approve the 
sale of the properties, trackage rights and rentals as set forth in the 


agreement of January Ist, 1924. 
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(Board of Public Utility Commissioners, Feb. 17, 1927) 
Issuance of Preferred Capital Stock—Replacements—Reserve for Depreciation 

In the matter of the application of New Jersey Power & Light Com- 

pany for approval of the issuance of 2,674 shares of preferred capital 


stock. 
Messrs. Pendleton, Anderson, Iselin & Riggs for Petitioner. 


THE BOARD: On November 26, 1926, the New Jersey Power & 
Light Company submitted an application for approval of the issuance of 
4,900 shares of its preferred capital stock of no par value. The matter 
was duly heard and certificate approving the same issued December 2, 


1926. 
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Under date of December 30, 1926, the Company submitted further 
application asking approval of the issuance of 2,674 shares of preferred 
capital stock based upon statements that construction had been completed 
up to November 30, 1926, in excess of the amount asked for. The latter 
petition of the Company recites, that as of that date, after the issuance of 
the certificate of December 2, 1926, there remained unprovided for and 
uncapitalized an amount of $251,369.32 against which no securities had 
been authorized by this Board, and the petitioner had received no reim- 
bursement through the issuance of securities. The petition further re- 
cites that to provide in part for the balance referred to, the Company 
desires to issue and dispose of 2,674 shares of its first series of preferred 
stock at $94 per share and accrued dividends. 

An analysis of the construction accounts shows that the expendi- 
tures referred to were duly made. Examination, however, of the balance 
sheet of the Company in its 1925 annual report, giving the condition as 
of December 31, 1925, shows that the Company had accumulated in its 
depreciation reserve the amount of $551,739.09; further that the increase 
during the year 1925 in the unused accumulated reserve was $126,150.62. 

As of May 31, 1926, the New Jersey Power & Light Company was 
merged and consolidated with the Newton Gas Company and Washington 
Gas Company on a basis of complete revaluation of the consolidating 
properties. In connection with the consolidation, the Company submit- 
ted balance sheets showing the conditions before and after consolidation. 
An examination of these balance sheets shows that the result of the con- 
solidation was to increase the item of “Property” from $8,087,553.64 to 
$10,036,958.09. On the liability side common stock is increased from 
$1,078,075 to $2,529,270.06. Under liabilities, surplus and other items 
are continued the same after consolidation as they were before with the 
exception of the depreciation reserve. Before consolidation the deprecia- 
tion reserve was given as $693,361.49 and after consolidation $1,047,- 
441.49. The figure before consolidation represents the actual moneys 
set aside from earnings and credited to the depreciation reserve. This 
money is, of course, invested in the property itself or in its working 
capital. The increase in the figure found in the balance sheet after con- 
solidation is based upon the new apptaisal and does not represent an ad- 
ditional amount contributed by the rate payers. In the reorganization 
the thing to note particularly is that the property account has been in- 
creased approximately $2,000,000, and the accumulated depreciation re- 
serve item has been increased approximately $350,000. 

The Company has contended that it should be authorized to issue 
securities representing every dollar expended for construction without 
reference to the source of the money. Certainly moneys deposited with 
the Company to guarantee payment of bills, although temporarily invested 
in extensions to the property of the Company, cannot be represented by 
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security issues in the hands of the public, as this would be a duplication. 
They are already represented by redeemable certificates in the hands of 
the customers who made the deposits for a specific purpose. Nor would 
it be at all proper to issue capital securities for sale to the public to rep- 
resent deposits made by customers to wholly or partially meet the cost of 
unprofitable extensions. 

The same is true with regard to the accumulated depreciation reserve 
which is being held for future retirement purposes. It also is invested in 
the property or working capital of the Company and is represented, when 
properly accounted for in the books of the Company, by an account show- 
ing specifically the extent to which customers have contributed toward 
the cost of replacing the property which is being used for them. The 
question naturally arises and has been asked in a number of cases, as to 
how the Company is to pay for replacements when the money is already 
invested in extensions to the property. The cost of the property retired 
will be credited to the appropriate fixed captital account and (assuming 
there is no scrap value, etc.) will be charged to the Reserve for Deprecia- 
tion. The new property installed to replace that retired will be charged 
to the appropriate Fixed Capital account in the usual manner at its cost 
at the time of replacement. 

The only question that can possibly arise is as to whether (in deter- 
mining the amount of the securities that may be issued in connection 
with work already completed up to November 30, 1926), the deduction 
from the amount expended for construction shall be the amount of moneys 
actually set aside from customers’ contributions to the depreciation re- 
serve, or whether it shall be the amount which the Company has set up 
in its balance sheet after consolidation as representing the accrued de- 
preciation found by the appraisers; or, in other words, as representing 
the amount which the Company would have set aside within the same 
period of time if the book value of the property had been as it now is 
since consolidation. 

In the opinion of the Board the amount which must be deducted 
is the amount which the Company itself has, in its judgment, set up in 
its balance sheet after consolidation. Through the medium of an ap- 
praisal upon which the consolidation was based, we have the following 
change in the status of the Company’s affairs: 


“Property” after consolidation $10,036,958.09 
“Property” before consolidation 8,087,553.64 


Increase $ 1,949,404.45 
On the liability side of the balance sheet we have: 

Depreciation reserve after consolidation $ 1,047,441.49 

Depreciation reserve before consolidation 693,361.49 


Increase in the amount credited to the 
depreciation reserve 
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If the larger amount, that is, the amount credited to depreciation re- 
serve since consolidation is deducted from the total cost of construction 
(or property), we would still have an increase in the value of the prop- 
erty, belonging to the stockholders as such, of $1,595,324.45, resulting 
entirely from the revaluation of the property in connection with the con- 
solidation. 

The analysis of the figures submitted by the Company, which have 
been checked by the Board’s Inspectors, shows that constructioa up to 
November 30, 1926, has been practically fully capitalized, the proceeds from 
the sale of the securities at that time being sufficient to provide the neces- 
sary operating working capital. 

The principles involved in this case are identical with those set forth 
in the Board’s decision “In the matter of the Application of Public Service 
Gas Company for Approval of the Issuance of $740,000 of Capital Stock,” 
decided January 28, 1920 (P. U. C. VI, p. 499). 

It is understood that the Company has an extensive program for 
construction during the coming year, but no estimates have been submit- 
ted to the Board upon which any further action can be based. Upon the 
submission to the Board of an application for the issuance of securities 
to provide for future construction, accompanied by the usual and neces- 
sary estimates, the matter will receive prompt consideration. 

The Board therefore finds and determines that the petition in this 
matter should be and is hereby dismissed. 


APPENDIX I. 


NEW JERSEY POWER & LIGHT COMPANY. 


Before After 
Consolidation Consolidation 


ASSETS 
Property $ 8,087,553.64 $10,036,958.09 
Securities owned 8,686.81 8,686.81 
Treasury Securities 2,317,000.00 2,317,000.00 
Working assets 214,386.11 214,386.11 
Current assets 281,168.28 273,278.28 
Unamortized debt discount and expgnse = 286,681.89 286,681.89 
Unamortized accrued depreciation .... 45,124.39 
Miscellaneous suspense 549.11 549.11 
Total $11,241,150.23 $13,137,540.29 
LIABILITIES 
Preferred Stock $ 1,081,000.00 
Common Stock 1,078,075.00 2,529,270.00 
Payments by subscribers for preferred 
1,190.00 1,190.00 
Y 5,006,000.00 
2,834,368.51 2,834,368.51 
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Accrued liabilities , 142,802.24 
Depreciation reserve , 1,047,441.49 
Other reserve / 69,744.92 
425,708.07 

$13,137,540.29 
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Verdict Against Weight of Evidence—1. Objections that a verdict 
is against the weight of evidence, or that the damages are excessive or inade- 
quate, are not cognizable in an appellate tribunal, but only on rule to 
show cause in the trial Court. 2. The only matters that may properly 
be considered in an appellate tribunal are errors alleged to have been 
committed by the Judge during the trial of the cause—Ratz v. Hillside 
Bus Owners’ Ass’n. Decided Jan. 31, in Errors and Appeals Ct. 

Sunday Baseball_—Sunday baseball games being prohibited by the 
Vice and Immorality Act (4 Comp. St. 1910, pp. 5712-5724, §§ 1-37), a 
resolution of city Board of Commissioners submitting to voters a pro- 
posed ordinance permitting such games must be set aside.—Armitage v. 
City of Camden. Decided Jan. 18, in N. J. Sup. Ct. 

Ordinance—Sidewalks—An ordinance providing for the construction 
of sidewalks on a designated street, held to come within article 25 of the 
“Home Rule act” (P. L. 1917, p. 319, 411, etc.), and not governed by the 
procedure as to enactment laid down in article 20 of that Act—Weldon v. 
South Orange. Decided Jan. 25, in N. J. Sup. Ct. 

Appeal—Briefs—W eight of Evidence.—1. The rule is well settled 
that, in addition to specifying alleged errors complained of, briefs should 
state reasons showing why the rulings are erroneous. 2. This Court need 
not, and ordinarily will not, consider a question not raised and argued be- 
fore it. 3. Grounds of appeal which point out no error in the proceed- 
ings, and which are not argued, will not be considered. 4. A ground of 
appeal that the verdict was contrary to the weight of evidence is not cog- 
nizable in an appellate Court, but is only a reason why, on rule to show 
cause in the trial Court, the verdict should be set aside and a new trial 
granted.—Makray v. McCullough. Decided Jan. 31, in Errors and Ap- 
peals Ct. 

Counter-claim.—A motion in Chancery to strike out a counter-claim, 
and also to strike from the record the names of defendants brought in on 
such counter claim, based on affidavits denying the truth of the aver- 
ments contained in the counter-claim is addressed to the discretion of 
the Court and is not subject to review here-—Schmidt v. Schmidt. De- 
cided Jan. 31, in Errors and Appeals Ct. 
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Criminal Trial—Judge’s Charge.—1. In a criminal trial it is always the 
right and often the duty of the Judge to comment upon the evidence, and 
to tell the jury how the testimony strikes his mind, both as to its force 
and the inferences which he would draw from it, and such expressions 
will not lead to a reversal so long as the right and duty of the jury to 
decide for themselves all disputed questions of fact is pointed out in the 
charge. 2. Ina criminal trial, the mere fact that, in commenting on the 
evidence upon certain phases of the case, the Judge does not state all of 
the evidence, will not lead to a reversal so long as none of the material 
evidence is withdrawn from the consideration of the jury. 3. <A convic- 
tion in a criminal case will not be reversed for an error in the exclusion 
of evidence which was not prejudicial to the defendant.—State v. Fuer- 
stein. Decided Jan. 31, in Errors and Appeals Ct. 

Criminal Law—Fugitive from Justice—Appellate Court will not 
consider writ of error of person convicted of crime, who became fugitive 
from justice, and who forfeited bail——State v. Kaphan. Decided Jan. 5, 
in N. J. Supreme Ct. 

Criminal Law—Death of Judge. 1. Defendant, convicted of crime, 
is not entitled to new trial merely because it is impossible, by decease of 
trial Judge, to obtain his signature to exceptions and to certification of 
entire record. 2. Where trial Judge died after sentencing defendant, 
but before certifying record submitted on defendant’s writ of error, the 
record should be certified by stenographer as the entire record, and sig- 
nature of trial Judge to exceptions and certification waived, in view of 
maxim that where there is a right there is a remedy—State v. Dime. De- 
cided Jan. 5, 1927, in N. J. Sup. Ct. 

Schools—Withholding Moneys.—Order of Commissioner of Edu- 
cation directing county collector to withhold school moneys from town- 
ship for failure to provide transportation for two children, respectively 
aged six and seven years, and residing about two miles from school, held 
authorized by P. L. 1907, pp. 290, 291, §§ 1, 2 (4 Comp St. 1g10, p. 
4768), amending title of article 10, and § 126 of P. L. 1903 (2d Sp. Sess.) 
p. 48, and requiring school district to provide convenience of access to 
school.—Bd. Education West Amwell Twp. v. State Board. Decided 
Jan. 19, in N. J. Sup. Ct. & 

Zoning—Adjustment Board.—Where realtor appealed to Board of 
Zoning Adjustment from refusal to grant building permit, and Board de- 
nied permit, its decision stands until reversed or set aside on judicial 
review as by certiorari, and mandamus could not be issued to compel 
granting of permit, in view of P. L. 1926, p. 526.—Letz v. Katz. De- 
cided Jan 25, in N. J. Sup. Ct. 

Ordinance—Set-back Line.—Provision of ordinance requiring con- 
formity to minimum set back line, as established by at least one-half of 
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buildings situated on either side of street between two intersecting 
streets, held in violation of constitutional rights of property owners.— 
Ricci v. Meyer. Decided Jan. 18, in N. J. Sup. Ct. 

Zoning—Mandamus.—1. Where question whether zoning ordinance, 
providing for amending of its provisions so as to relieve property from 
prohibition against erection of other than single dwellings, should be mod- 
ified, under P. L. 1926, p. 526, was discretionary with township com- 
mittee, application to committee to amend ordinance held not condition 
precedent to application for mandamus to compel issuance of permit to 
erect apartment within restricted area. 2. Property owners, adjacent and 
in neighborhood of property on which building prohibited by ordinance 
was sought to be erected, cannot be joined as parties to mandamus pro- 
ceedings to compel issuance of building permit.—Margolis v. Maplewood 
Twsp. Decided Jan. 18, in N. J. Sup. Ct. 

Mandamus will not issue to compel issuance of permit to erect build- 
ing with stores on ground floor and apartments above in district zoned 
as “residence A” until Board of Zoning Appeals has heard case, which 
it must do, in view of P. L. 1926, p. 526.—Paramount Realty & Con. 
Co. v. Schmitt. Decision Jan. 25, in N. J. Sup. Ct. 

Workmen’s Compensation—Jurisdiction—Under Workmen’s Com- 
pensation Act, par. 19, as amended by P. L. 1921, pp. 734, 735, par. 7, 
Common Pleas Court has jurisdiction to review findings of fact of Com- 
missioner, in workmen’s compensation case, on written transcript of tes- 
timony and to determine merits of controversy—N. Y. Live Poultry 
Trucking Co. v. Schwartz. Decided Jan. 25, in N. J. Sup. Ct. 

Mandamus—School Teacher.—School teacher, who was denied per- 
manent teacher’s certificate by State Board of Examiners, and appealed 
to Commissioner of Education, who sent application back to Examiners 
for rehearing, which action was affirmed by State Board of Education, 
held not entitled to mandamus to require examiners to issue permanent 
certificate—Clark v. State Board Examiners. Decided Jan. 25, in N. 
J. Sup. Ct. 

Garage Keeper's Lien—Certiorari.—The proceedings provided in the 
Garage Keepers’ Lien Act (P. L. 1915, p. 556), as amended (P. L. 1922, 
p. 401; P. L. 1924, p. 425), for the trial of the right to lien and the ascer- 
tainment of the amount due the lien claimant, if any, are special and 
statutory, and are reviewable by certiorari—Knapp v. Kremer. Deci- 
sion Jan. 25 in N. J. Sup. Ct. 
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INTERESTING OUT-OF-STATE OPINIONS 


DayLIGHT SAvING AcT v. FEDERAL STANDARD TIME ACT 


The Massachusetts State Grange brought suit to enjoin the Attorney 
General and other officials of the Commonwealth from enforcing the 
Massachusetts Daylight Saving Act, on the ground that it was in conflict 
with the Federal Standard Time Act, and therefore unconstitutional. 


The latter Act divides continental United States into five zones, and 
provides that within them standard time shall govern the movement of 
all common carriers engaged in interstate commerce; that in all statutes 
and regulations relating to the time of performance of acts by officers or 
departments of the United States, or relating to the time within which 
any rights shall accrue or determine, or within which any act shall be per- 
formed by any person subject to the jurisdiction of the United States, it 
shall be understood and intended that the time shall be the United States 
standard time of the zone within which the act is to be performed. 


The Massachusetts Act provides that between the last Sunday of 
April and the last Sunday of September the standard time in that com- 
monwealth shall be one hour in advance of the United States Standard 
Eastern time, and that the Daylight Saving time shall govern in all 
statutes, decrees, rules, and regulations relating to the time of performance 
of acts by officers of the Commonwealth and in the schools and in all insti- 
tutions of the Commonwealth and in all contracts to be performed within 
the Commonwealth. . 

The case was tried before a Court constituted under section 266 of 
the Judicial Code, and consisting of Anderson, Circuit Judge, and Morton 
and Lowell, District Judges. Their per curiam opinion is found in 10 
Federal Reporter, Second Series, 515, under the title, Massachusetts State 
Grange v. Benton. 

The Court states that the plaintiffs’ fundamental contention was that 
since the Federal Act makes standard time the general measure of time 
for all persons subject to the jurisdiction of the United States, the Day- 
light Saving Act was unconstitutional, and that Congress in providing a 
standard time acted under the 4onstitutional provision giving it power 
to fix the standard of weights and measures. The Court held it to be a 
sufficient answer to the contention that the Federal Act applied only to 
certain designated matters within Federal control, and therefore was not 
exclusive of State action on the same subject. 


INSULTS AS LUXURIES 


That insults are too expensive in Virginia to be dispensed with any 
degree of prodigality clearly appears from the case of Wright v. Cofield, 
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in the Special Court of Appeals of Virginia, 131 South Eastern Reporter, 
787. 

It was practically undisputed that defendant had directed an insult- 
ing remark to plaintiff, who sued for $1,000 damages under a statute the 
purpose of which was to prevent the use of language by one towards 
another tending to violence and breach of the peace. 

The jury returned a verdict for $1 as damages, and as punitive dam- 
ages the additional sum of $999. The trial Court set the verdict aside 
on the ground that it was excessive. The Special Court of Appeals, in 
reversing the judgment, speaking through Judge McLemore, said, among 
other things, that the Court had no difficulty in affirming the proposition 
that the statements were of a character considered by gentlemen as insult- 
ing and as tending to violence and breach of the peace; that the attitude 
of the defendant was gratuitous, officious, and offensive. 

On the question of the excessiveness of the award the Court said: 
“We find nothing in the record from which it may be inferred that the 
jury were misdirected by the Court, were moved by improper motives, or 
disregarded the instructions given for their guidance. On the other hand, 
they seem to have been fully advised as to their duties, and discharged 
the same in a manner that meets with the entire approval of this Court. 
To prevent the use of language by one towards another likely to bring 
about a personal encounter is the purpose of the statute, and the law per- 
mits recovery against the offender primarily as compensation for damages 
actually sustained, and, secondarily, as ‘smart money,’ or punitive dam- 
ages, by means of which he may in the future be deterred, and others 
of like inclination warned of the consequences to be expected should they 
also become offenders.” 

After citing authorities showing that the amount of the damages was 
peculiarly for the jury, the Court reversed the trial Court’s action in 
setting aside the verdict and entered a judgment in accordance therewith. 
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WorKMEN’S COMPENSATION 

Where foreman of gang of city workmen, whose business it was 
to cut grass and weeds and clean streets, sought shelter in a private 
garage because of rainstorm, and on approaching garage was bitten by 
dog, from which he died, held that injury was not compensable as an 
accident “arising out of employment.”—Ryan v. City of Port Huron, 
Mich., 209 N. W. 1ot. 

Recovery, under Workmen’s Compensation Act, for death of em- 
ployé killed while fishing for own purposes, is not barred, where em- 
ployé was on premises of employer ; employé being required to be engaged 
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in course of his employment only when injury occurs away from em- 
ployer’s plant.—Bristow v. Department of Labor and Industries, Wash., 
246 Pac. 573. 

A police officer, while on duty, went to his home where he kept 
his weapons to get his revolver. It accidentally fell upon the floor, and 
was discharged, breaking his leg. Held that the compensation law ap- 
plied—McDaniel v. City of Benson, Minn., 209 N. W. 26. 

Defendant conducted a wholesale dairy business, in which it used a 
number of auto trucks. Plaintiff was employed by defendant to keep the 
trucks in repair. Defendant’s foreman directed plaintiff, and other 
employés, to push a truck into a street, down a grade, to loosen the 
starter which had stuck, and repair it. This was done. While plain- 
tiff was working on the truck, on the street, about 200 feet from the 
factory, he was struck and injured by a passing automobile. Held the 
injury occurred “in, on, or about the factory” of defendant, within the 
meaning of R. S. 44—505.—Wise v. Central Dairy Co., Kan., 246 Pac. 
501. 

Where consensus of expert opinion, in proceeding for compensation 
for permanent disability arising from injury to knee, is that outcome of 
operation would be problematical, employé is under no compulsion to take 
risk of an operation—General Acc., Fire & Life Assur. Corp. v. Ind. Acc. 
Com’n, Cal., 246 Pac. 570. 

Infant under age of 16 employed by defendant and put to work with- 
out employment certificate required by statute, cannot bring common- 
law action against employer for injuries, but must seek compensation 
under Workmen’s Compensation Act, notwithstanding illegal contract 
of employment.—Humphries v. Boxley Bros. Co., 135 S. E. 890, Va. 

Italian employé, habitual drinker of wine, sustained hernia, was op- 
erated on therefor, delirium tremens followed, and he died. There was 
evidence that the operation, shock and pain were contributing causes of 
the acute delirium, and commission found that operation and subsequent 
complications caused death. Held, that even if drink habit was a predis- 
posing factor in bringing on delirium attack and death, nevertheless if 
the injury and operation were material factors, in the absence of which 
death would not have occurred when it did, dependents are entitled to 
compensation. Award affirmed, Valeri v. Village of Hibbing, 211 N. W. 
8, Minn. 

Employé killed by train when voluntarily taking short cut across 
tracks on way to work, held not killed in course of employment, within 
Workmen’s Compensation Act. When employé chooses to go over route 
more dangerous than that afforded to public, his act in so doing is not 
incident to his employment. Dambold v. Industrial Commission, 154 N. 
E. 128, Ill. 
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To sustain an award under the Workmen’s Compensation Act, ex- 
pert witness, called to show that disabled condition of employé is result 
of injury alleged, must testify that, in his professional opinion, result came 
from cause alleged, and not that it might have come or probably came 
from such cause. Gibb v. New Field By-Products Coal Co., 135 Atl., 
207, Pa. 

Under Workmen’s Compensation Act, typhoid fever, contracted by 
employé as result of impure water or food furnished by employer, is not 
compensable injury. Buchanan v. Maryland Casualty Co., 288 S. W. 
116, Tex. 


Moror VEHICLES 


Infant cannot recover damages from father for injuries sustained 
in collision caused by negligence of person driving father’s automobile, 
family relation barring recovery. [act that father is protected by indem- 
nity insurance does not change rule.—Elias v. Collins, 211 N. W. 88, 
Mich. 

Plaintiff’s automobile, while driven by plaintiff’s 14-year-old daughter 
on way to school, without city license and in violation of statute requiring 
16 years age to drive, which was negligence per se, all of which was with 
the knowledge and consent of plaintiff, was damaged in collision with 
another automobile. There was evidence that daughter was experienced 
driver. Held that cotnributory negligence would not bar plaintiff’s action 
for damage to automobile, unless jury found it was proximate cause of 
collision—DeLaney v. Henderson-Gilmer Co., 135 S. E. 791, N. C. 


BANKRUPTCY 


A bankrupt’s refusal to answer a material question, upon the ground 
that it will tend to degrade and incriminate him, will prevent his discharge. 
—Matter of Bauknight (D. C., Fla.), 8 Am. B. R. (N. S.) 402. 

A bankrupt cannot be required by subpoena to appear for examina- 
tion in a turnover proceeding at a place outside of the State of his resi- 
dence.—Matter of Slotorefsky & Moskow (Ref., N. Y.), 8 Am. B. R. (N. 
S.) 411. 

Officers and directors of a corporation may not file voluntary petition 
for the adjudication of the corporation after a receiver has been appointed 
by a State Court.—Matter of Hammond Motors Co., Inc., (D. C., La.), 
8 Am. B. R. (N. S.) 388. 

A Court of Bankrutpcy has jurisdiction to set aside a chattel mort- 
gage on property within the district as voidable under section 6ob, 67e, 
and 70e of the Bankruptcy Act regardless of the residence of the defen- 
dant.—Detroit Trust Co. v. Ford Motor Co. (D. C., Mich.), 8 Am. B. 
R. (N. S.) 451. 
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The sale of entire stock and business by alleged bankrupt within four 
months prior to filing of petition is fraudulent and void where vendee 
makes no inquiries or investigation to ascertain the liabilities of the seller, 
notwithstanding that there is compliance with the State law regarding 
notice to crediors.—Matter of Baker (D. C., Cal.), 8 Am. B. R. (N. S.) 
359- 

The attorneys for the petitioning creditors are not entitled to an allow- 
ance where it appears that they have an agreement with their employé, 
who is acting as receiver, that all commissions received by him are to be 
taken as in lieu of his weekly salary to the extent of the amount received. 
Such agreement violates General Order No. 42.—Matter of Hershowitz 
(D. of Col. Sup. Ct.), 8 Am. B. R. (N. S.) 711. 

There is no right to a jury trial in a proceeding to compel a bank- 
rupt to turn over property which he is knowingly and fraudulently con- 
cealing from his trustee in violation of the Bankruptcy Act.—Hirschfield 
v. Bryant (C. C. A., 8th Cir.), 8 Am. B. R. (N. S.) 599. 





MISCELLANY 





WHERE “THE LORD IS NOT” 


A place has been found where, 
according to judicial pronounce- 
ment, the Lord is not. 

In a recent bankruptcy examina- 
tion in the Bankruptcy Court in the 
Newark Federal Building, before 
Referee George W. W. Porter, the 
bankrupt, David Schulman, was 
assked a question, to which he re- 
plied, “The Lord only knows.” The 
Referee immediately leaned over 
and said, without the suggestion 
even of a smile: “We can’t use 
Him He is not here.” 

Which reminds us of a versed 
Court anecdote that recently ap- 
peared in “Butterworth’s Fortnight- 
ly Notes :” 

“He was a burglar stout and strong, 

Who held, ‘It surely can’t be wrong, 

To open trunks and rifle shelves, 

For God helps those who help them- 
selves.’ 

But when before the Court he came, 

And boldly rose to plead the same, 

The J _— replied: ‘That’s very true; 

You’ve = yourself—now God help 
you ” 


WARREN BAR ASSOCIATION 


Early in February a Warren 
County Bar Association was organ- 
ized in the Elks Club building at 
Phillipsburg, with these officers: 
President, W. A. Stryker, of Wash- 


ington; Vice-President, Clarence 
Walters, of Phillipsburg; Sec- 
retary, John H. Pursel, of Phil- 
lipsburg; Treasurer, Judge Har- 
ry Runyon, of Belvidere. The 
meeting was attended by a 
score of lawyers. It is expected 
that in the near future there will be 
a membership including every prac- 
tising attorney in the county. 





CHANGE IN LAW FIRM 


The law firm of Stamler, Stam- 
ler & Koestler of 29 Broad street, 
Elizabeth, in existence since 1918, 
will terminate April 1 with the 
withdrawal of Charles J. Stamler. 
The latter will practise alone, main- 
taining offices at the same address. 
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The other two members of the firm 
will continue as Stamler & Koest- 
ler. 





THE “STATUS QUO” 


“Brederin’ we must do something 
to remedy de status quo,” said a 
Negro preacher to his congregation. 

“Brudder Jones, what am de stat- 
us quo?” asked a member. 

“Dat, my brudder,” replied the 
preacher, “am de Latin for de mess 
we’se in.”—The Law Student. 





MR. JUSTICE MINTURN INJURED 


Supreme Court Justice James F. 
Minturn, of Hoboken, was injured 
severely in a collision of automo- 
biles there on Friday morning, Feb. 
25, when he was being driven to 
Court. His limousine, driven by 
Fred Fritz, was struck as it was 


mounting the Fourteenth street via- 
duct and he was thrown forward. 
The Justice was taken to the Sec- 
ond Precinct Police Station. There 
a surgeon from St. Mary’s Hospital 
advised that he be moved imme- 
diately to his home, 630 Hudson 


avenue. Later the Justice’s phy- 
sician said his patient had suffered 
a severe shock, that he had two lac- 
erations of the head and possibly a 
fractured rib. X-ray photographs 
were taken. 





IMPORTANT REVISED BOOK 


GILBERT’S COLLIER ON BANKRUPT- 
cy. Two vols. in one. Albany: 
Matthew Bender & Co., 1927. Pp. 
1615. Price $20. 

Collier’s work has so long been 
the most useful one on the subject 
of Bankruptcy that this edition, 
which would be the 14th were it not 
that it is in fact a “complete new 
edition,” is certain to have a large 


sale. The fact that two volumes are 
made one is an advantage, but of 
greater importance is the other fact 
that material and __ substantial 
changes have been made by the 
Amendments of 1926, and these are 
here included in their proper places, 
and the citations to decisions are 
up to date. In addition to the of- 
ficial forms others commonly used 
in bankruptcy practice are added. 
The book, it is needless to say, like 
all books issued by this firm, is 
printed in clear type on good paper. 
It is a vade mecum on a most im- 
portant topic. 





OBITUARY 


Mr. CHARLES F. KocHER 


Mr. Charles F. Kocher, so well- 
known in Essex county and, by his 
law works, in other counties of the 
State, died suddenly at the close of 
his long working day, on February 
15, in his office at the Court House 
in Newark. 

That day he had been showered 
with congratulations and gifts on 
his twenty-fifth anniversary as Es- 
sex county’s first Deputy Surrogate. 
He had labored in his office with 
his principal clerk, Mrs. Sarah F. 
Johnson, until about 6.45 o’clock. 
He was next seen by the night 
watchman walking from his private 
office into the next room at 8 o’clock. 
This night watchman, a Mr. Jen- 
ning’s, next walked into the office at 
10.15 o'clock, on his next rounds 
and found Mr. Kocher dead on the 
floor. An autopsy, later, showed 
that death was the result of heart 
Gisease, and he was known to have 
had heart attacks for several years 
past. 

Mr. Kocher was fifty-eight years 
old. He was graduated from Rut- 
gers College in 1890 and in 1893 he 
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received the degree of bachelor of 
laws from New York University. 
He was admitted to practise in this 
State in June, 1896, and became 
counselor in 1899. He practised in 
Newark until 1902, when he became 
the first Deputy Surrogate of the 
county and began a study and prac- 
tice of probate law with the result 
that he became recognized in this 
and other States as a leading au- 
thority on the subject. 

Mr. Kocher was attentive also to 
public affairs in Bloomfield, where 
he lived. He served on its Board of 
Education and as town attorney, 
and had been Chairman of the 
town’s Republican Executive Com- 
mittee. 

Mr. Kocher was also the teacher 
at the New Jersey Law School un- 
der whom many of the present 
judges and lawyers in probate prac- 
tise received their training. His half 
dozen books on New Jersey pro- 
bate practise and pleading are recog- 
nized as among the most authori- 
tative on the subject. The most re- 
cent and best known are: “Chan- 
cery Practice” (1913), “Probate 
Law and Practice,” 2 vols. (1916), 
and “Chancery Practice and Prece- 
dents,” 2 vols. (1924). An earlier 
work was “New Jersey Decedents’ 
Estates” (1912). Before his death 
he was engaged in preparing a new 
edition of his “Probate Law and 
Practice,” which is out of print. 

Mr. Kocher is said to have been 
a “great lover of music” and student 
of orchestration. His season tick- 


ets at the opera never lapsed, and 
he followed ardently all musical 
events. He also was a constant stu- 
dent of Bible history, having col- 
lected a large library on that and 


on kindred subjects. He was a 
most genial man, given to jest and 
with a host of friends in and out- 
side of the legal profession, and in 
his chosen vocation can hardly have 
his loss supplied. 

As remarked above, on the day 
of his death, a ceremony had been 
held in Judge Caffrey’s Court, when 
members of the Bench and Bar 
joined in honoring Mr. Kocher as 
the foremost authority on probate 
law in New Jersey. Former Judge 
and former Surrogate Fred G. 
Stickel then expressed the hope that 
Mr. Kocher would conserve his 
health and render another quarter- 
century of service to the county. 
Mr. Kocher, in replying, mentioned 
the death of his old friend, Judge 
Thomas A. Davis, who died in 
Orange December 31, and seemed 
deeply moved about it. In making 
the presentation of a clock and desk 
set, Mr. Stickel said: 

“We know that this gift of a time 
piece will not lessen your hours of 
labor. The Courts have tried that 
too often in the past without suc- 
cess. But we do hope the striking 
of the chimes will remind you of 
your many friends among the 
Bench and Bar, the orphans who 
have benefited by your skill, all of 
whom want you to conserve your 
strength so that you will be with 
us for another twenty-five years.” 

As the gathering was breaking up, 
Mr. Kocher told Mr. Stickel his re- 
marks had touched him deeply. 

Mr. Kocher had been married 
and left surviving two daughters, 
Mrs. A. Cyril Bissell, of Bloom- 
field, and Miss Edith Kocher, be- 
sides a mother and brother, who re- 
side in Florida. 











